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REGULAR MEETING 
BROOKLYN BAR ASSOCIATION 


Wednesday Evening, February 8th, 1961, 8:00 P.M. 
123 Remsen Street, 
Brooklyn 1, New York 


PROGRAM OF MEETING 


1. Frank A. Barrera, Esq., our fellow member, and counsel to the 
Brooklyn Real Estate Board will speak on the highlights for lawyers of 
the new City Zoning Ordinance which will soon become effective. 

Thousands of properties will become “non-conforming” and “non- 
complying” under the new Zoning Resolution for the City. Problems 
include the time limitation on building permits and construction under 
the old zoning law, and the restriction of the right to continue the use 
or to enlarge or reconstruct presently existing buildings. 


2. To answer the many questions raised in the work of the Judicial 
Inquiry in the Second District, and the Co-ordinating Committee on 
Discipline in the First Department, we are pleased to have with us 


Jacob Burns, Esq., a member of the First Department Committee, 
and 
Henry Weiner, Esq., Chief counsel to the Committee. 


They will give brief talks and answer any questions from the floor. 


Refreshments after the meeting. 


BROOKLYN BARRISTER 125 








The 


President’s 


Page 


—by RAYMOND REISLER 





A major project of our Association, now taking form, is a vigorous 
campaign to bring to those lawyers of our Borough who are not members 
of the Association an understanding of the significance of membership, 
to themselves and to their profession. It is our hope, with the coopera- 
tion of every member, to thereby achieve a substantial increase in our 
ranks. We shall thus be enabled to improve and extend our services to 
the Bar and the public, as well as expand our facilities and library, render- 
ing them more accessible to all and more convenient to use. Among 
other long wished for developments under study, are luncheon facilities 
for bench and bar and an elevator to make all parts of our building of 
several stories more readily and fully usable. Ability to provide these 
improvements, as well as more adequate lawyers referral service and 
other benefits such as a placement office, investigative services for un- 
lawful practice enforcement (of such great value to the lawyer as well 
as to the public), depends on strength of numbers, if change in our dues 
structure is to be avoided. A membership roll of 2,000 qualifies us as 
one of the great bar associations of the country. Some state associations 
have fewer. But it does not justify our resting on our laurels when 
thousands more, with adequate qualifications, remain without our ranks, 
to their own detriment and to our loss. 

It is the clear duty of every lawyer to join with his fellows of the bar 
in the one available means of making their efforts felt, their voices heard, 
in the interest of the public and of our profession—the bar association. 
And his starting point must be with his own local association, in our 
case, the Brooklyn Bar Association, although the obligation to support 
his state and national organized bar can scarcely be less and should be 
deemed concomitant. 
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Many who recognize this, however, fail to comprehend that in par- 
ticipating in our association they are also gaining much of real value as 
individual lawyers. The Brooklyn Bar Association affords the ready 
use of a comprehensive law library, instructive lectures on many practical 
subjects, opportunity for committee and section activity in fields of special 
interest, and meeting for good fellowship with brother lawyers and jurists 
of repute. Incidental benefits also include attractive group disability, 
medical expense and life insurance coverage at low rates, as well as op- 
portunity for referred legal work through the Lawyers Referral Service 
established by our association to aid the public. And who can estimate 
the value to the Lawyer of our unlawful practice vigilance and enforce- 
ment, without which the bar would exist in a veritable jungle, preyed 
upon by unrestricted, non-lawyer competitors in every field! 

A great service will be done the public, our profession and the lawyer 
himself, if, as I hope, our message results in increasing Brooklyn Bar 
Association membership, now 2,000 strong, to include virtually every 
practicing lawyer in Brooklyn. 

There is not one of us who could not bring in at least one new 
membership application within forty-eight hours after reading this if he 
set his mind to it—and I dare say with no great effort. I urge each of you 
to undertake to do so as a personal mission—and one easily accomplished 
—in the interest of your Association, your profession and yourself. 


BROOKLYN BAR ASSOCIATION 
Founpep 1872—INcorPporaATep 1889 


The Brooklyn Barrister, the official publication of the Brooklyn Bar 
Association, is issued eight times each year, October through May, for the 
iwtees of furnishing information to its members of the activities of the 

ssociation. 


Articles appearing im the Barrister should be considered as the views 
of the respective authors and do not necessarily carry the endorsement 


of the Association, 
Editorial Board 
Louis E, Scuwartz, Chief Editor 
Giapys M. Dorman STANLEY KRevTzeER 
MAxINE DUBERSTEIN THEopoRE PEARLE 
K, Frepericx Gross ALFRED J. RANIERI 
Avucust Zotororore, Advertising Manager 


The Brooklyn Barrister is published monthly, October through May 

by the Brooklyn Bar Association. Subscription price is $1.50 per year. 
lace of publication is: Brooklyn Bar Association, 123 Remsen Street, 
Brooklyn 1, New York. Second-ciass postage paid at Brookiyn, New York. 
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HIGHLIGHTS OF THE JANUARY MEETING 


The “Symposium on Juvenile Delinquency” meeting certainly came 
up and exceeded all advance billing. Hon. Louis Lorence and the Special 
Committee on Juvenile Delinquency are to be congratulated, both on 
planning and arranging such a stimulating program and on the tactful 
yet effective manner with which he kept each of the speakers within the 
allotted time of about ten minutes. When it is realized that each one was 
talking on a subject obviously close to his (or her) heart, and from a vast 
store of knowledge and experience, it will be realized that this was not 
easy to do. The result was, however, an engrossing, fast moving and 
meaningful symposium. 

The flu prevented Hon. Florence M. Kelley, Presiding Justice of the 
Domestic Relations Court from coming. 


Hon. Antonia F. Mangano, Assistant Corporation Counsel, in talk- 
ing on “How Lawyers Can Assist the Courts and Clients in Juvenile 
Delinquency Proceedings”, emphasized that it was important that lawyers 
remember that the proceedings are civil and not criminal, that no taint of 
criminality remains upon the child, that the objective is first of all to help 
and “salvage” the child and that, therefore, the lawyer should cooperate 
with the court in an endeavor to elicit the whole story in a natural 
manner. While hearsay, prejudicial and other incompetent evidence is 
improper, an objection on the ground of self-incrimination will not be 
recognized. It is to the best interest of the child and his parents that 
all the facts, without falsehood or evasion, be elicited. 

Hon. Max M. Turshen, State Assemblyman, spoke of his endeavors 
to obtain legislation in this field. He particularly urged the creation of 
Boys Towns, where supervised study and play can be furnished and some 
discipline taught to the unfortunate children of the 2% of families who 
give rise to 85% of the problem. He also urged Day Care Centers for 
children of working mothers; separation of first offenders from others; 
enlarging Youth House facilities and a new Youth Court Act. 

A most fascinating demonstration of switch blade knives, zip guns 
and converted cap pistols, and how they are made and used, was given 
by Hon. John E. Cone, Justice of the Supreme Court and former Chair- 
man of the Youth Board. 

He told of the difficulties surmounted in order to get legislation 
against the switch knives and zip guns as well as the frustration in trying 
to make it illegal to sell ammunition to children. He would have such 
sales prohibited to all save those who have pistol permits, hunting 
licenses or membership in Rifle Clubs. 


He urged messages to the Governor for support of such measures. 
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Hon. Nathaniel Kaplan, Justice of the Domestic Relations Court and 
Chairman of the Youth Board pointed up the need for leadership by 
lawyers in local communities in combating the problem, in obtaining 
desperately needed additional facilities in the Youth House; in obtaining 
legislation requiring the State to accept children immediately and to 
provide additional funds so that it will not be necessary to require children 
to sleep on mattresses on the floor for months before they can be trans- 
ferred to State institutions equipped to receive them. 


Our District Attorney, Hon. Edward S. Silver, related a few of 
the human-interest histories of the “clients” of the Civic Center Clinic 
(BARO) and the need for additional funds for use in rehabilitating 
offenders and returning them as useful members of society. 


He prefaced his remarks by expressing concern lest Judge Cone had 
the proper license for possessing the numerous dangerous weapons and 
whether our President Ray Reisler was within the law in “bugging” the 
meeting (a tape recorder was in operation). He promised a thorough 
investigation. We have no qualms, however, having full confidence in 
both Judge Cone and Ray Reisler. 


The question and answer period which followed was illuminating. 
Once again all who attended felt amply rewarded and happy that they 
came. 


Louis E. Schwartz, 
Chief Editor. 


26 COURT STREET is where you will find 


COMPLETE BANKING SERVICES 
FOR BUSINESS AND THE INDIVIDUAL 


INDUSTRIAL 


BANK OF COMMERCE 
26 COURT STREET, BROOKLYN, N. Y., MAin 4-6500 


CHARLES J. O'DONNELL, Vice President 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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George Washington 


JUSTICE OF THE PEACE 
—by K. FREDERICK GROSS 


It is not widely known that George Washington, shortly after his 
return to Virginia from the British war with the French, was appointed 
by the Governor of the Colony as one of the Justices of the Peace for 
Fairfax County. He served as such from 1768 to 1774. During this 
time he was also a member of the Virginia House of Burgesses. 

Four justices were required to hold court although there was no limit 
on the number of appointments which the Governor might make. Ap- 
pointments were not limited to lawyers, and many prominent members 
of the community served. There was no salary and the judges had to 
defray their own traveling expenses. At the time Fairfax County ex- 
tended to territory now included in some twenty present day Virginia and 
West Virginia Counties. 

The justices of the peace had jurisdiction of minor crimes, much the 
same as today. However, the justices of the peace were also expected to 
work with the county judges, who in addition to holding the felony and 
civil courts, were charged with a wide administration of county affairs, 
such as laying out roads, erection of public buildings, building bridges 
and operating ferries. 

While serving in the House and as a justice Washington, of course, 
became intimately acquainted with many members of the bar—among 
them, Patrick Henry and Robert H. Harrison. Another justice, not a 
lawyer, was George Mason, the principal author of the first Virginia 
Constitution, who, with Washington, prepared the final draft of the 
“Fairfax Resolves” proclaimed in 1774. 

Washington, during his service as a Justice, acquired not only con- 
siderable legal knowledge, but also an enduring respect for the administra- 
tion of justice and the importance of the integrity of the judiciary. Upon 
assuming the Presidency of the new nation one of his first tasks was 
the appointment of the first Supreme Court—a Chief Justice and five 
Associates. 

He secured the services of Edmund Randolph as his Attorney Gen- 
eral. In asking Randolph to assume this position ‘Washington wrote him, 
in part: 

Impressed that the true administration of justice is the firmest pillar 

of good government, I have considered the first arrangement of the 

judicial department as essential to the happiness of our country and 
the stability of its political institutions. Hence the selection of the 
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fittest characters-to expound the laws and dispense justice has been 

an invariable subject of my most anxious concern. 

Washington had some difficulty in forming the Court. Today it is 
doubtful if there is any lawyer who would not consider it the highest 
distinction of his career to be considered for the Supreme Court. But 
in 1789 the Federal government was not the great magistracy that it 
now is. In fact, it was not until the close of the Civil War that the 
States assumed the secondary role in the country’s government. 

Washington appointed John Jay of New York as Chief Justice. 
He offered appointments as associate justices to his old friends John 
Rutledge of South Carolina and Robert Harrison of Maryland. Both 
declined. Rutledge preferred to remain as Chief Judge of his state and 
Harrison to remain as Chancellor of Maryland. Accepting the office of 
associate judges were William Cushing of Massachusetts, James Wilson 
of Pennsylvania, John Blair of Virginia, James Iredell of North Carolina 
and Thomas Johnson of Maryland. 

In 1795, Washington called upon Jay to negotiate the peace treaty 
with England and Jay resigned as Chief Justice. Washington sought to 
elevate Cushing, to the chief judgeship but Cushing declined. On being 
again asked Rutledge accepted the commission in July of 1795, but in 
December of the same year the Senate refused its advise and consent. 
Washington then appointed Oliver Ellsworth of Connecticut as Chief 
Justice who served until 1799 and was succeeded by John Marshall ap- 
pointed by President Adams. Two other appointments were made by 
Washington—William Patterson, Governor of New Jersey, to replace 
Thomas Johnson, who found the circuit travelling too much for his 
health, and Samuel Chase who took John Blair’s place on the latter’s 
resignation. 

Washington’s formal schooling ended at the age of about fifteen when 
he went to Mount Vernon to live with his older half-brother Laurence. 
Among the Washington papers there is a letter to his mother, possibly 
written by Lord Fairfax, saying of Washington that “his education might 
have been bettered, but that he would go to school all his life and profit 
thereby”. That the prophecy was correct is shown by Washington’s 
career—self-educated surveyor, scientific farmer, Lieutenant of Colonial 
militia to Commander-in-Chief of the Continental Army, justice of the 
peace, member of a colonial legislature, member of the Continental Con- 
gress, and first President of the new nation. 

In addition to his concern that the Supreme Court be made up of 
lawyers of the highest character he deemed it of vital importance that they 


come from all parts of the country in order that no criticism of sec- 
tionalism might arise. 
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Book Notes —ALFRED J. RANIERI, Editor 


“New York Law of Domestic Relations (Marriage, Divorce, Adoption 
and Related Topics)” p. 72, Eugene R. Canudo, Gould Publications. 

From time to time we have acquainted our readers with one or more 
of a series of booklets compiled by this author, in which he uses the out- 
line method of condensing various fields of the law. 

As the author asserts, they are more for the student in law school or 
in preparation for the New York State Bar Examination. 

However, this reviewer further agrees with the writer that these 
booklets may also serve the private practitioner as a ready reference. 
Brevity is their hallmark, but not inadequacy. 

This last “New York Law of Domestic Relations”, is amazing for 
how much it includes without being a full-fledged book. 

For example, of the three broad sections in which the work is 
divided, ie, I. The Marriage, II. Altering the Marriage, III. The 
Rights of Children; none less than thirty sub-sections, each detailed and 
explicit with the ruling case law. 

The following is quoted to illustrate the foregoing and also because 
of its peculiar interest : 

“IMPRISONMENT FOR Lire—Under Penal Law 511, a person who 

has been sentenced to imprisonment for life is civilly dead. The 

spouse of such a person is therefore in the same position as one 
whose husband or wife has actually died, and no court proceeding 
is necessary to enable him or her to remarry. The only proof neces- 
sary to obtain a marriage license is legal proof of the conviction and 
sentencing. The sentence itself also precludes the imprisoned spouse 
from sharing in the property left by a spouse who dies (unless it is 
bequeathed by will) or from acting as administrator for such 

spouse’s estate (Matter of Lindewall, 287 N. Y. 347). 

“The spouse who remains has a right to remarry even if the im- 

prisoned spouse’s sentence is commuted to life imprisonment (Jones 

v. Jones, 247 N. Y. 574). Even a full pardon does not restore the 

prisoner to the rights of a previous marriage or to the guardianship 

of a child of such marriage (DRL 58)” p. 18. 

A thorough discussion of divorce in foreign jurisdictions can never 
be omitted no matter how concise a treatise. Here, the manifold com- 
plexities are reduced to their simplest terms. 

Complete with a table of cases, as well as a table of statutes, this 
booklet is without peer for ready information. 


Reviewed by: Atrrep J. RANIERI. 
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Advance Sheet Quiz _.,, x. rreperick GROSS 


1. Where only asset of estate is compromise of death action, in- 
sufficient to pay administration expenses and debts, is claim of City 
Department of Hospitals prior to widow’s exemption? 

—_— eo yo ne ty 


2. The jurisdiction of the Eastern District includes the Long Island 
counties, and concurrently with the Southern District, the waters within 
Bronx and New York. May libelant file libel in Eastern District and 
attach funds in a Manhattan Bank? Yes ( ) No ( ) 


3. In bribery prosecution, is statement of ballplayer’s companion, 
that on his return to table after leaving it with another moments before, 
ballplayer said someone had asked him to throw ball game, admissible as 
part of the res gestae? Yes ( ) No ( ) 


4. Does appellate judge, by his dissent, dissociate himself from the 
gross injustice done by the majority of the court? 
Yes ( ) No ( ) 


5. Are carpet beetles “vermin” within the exclusion clause of a per- 
sonal property floater policy? Yes ( ) No ( ) 


6. Is funeral director engaging in insurance business where he con- 
tracts with persons to provide a burial in the future at 50% discount from 
the then prevailing prices? Yes ( ) No ( J 


7. Is it proper for counsel to present a mathematical formula to jury 
to fix damages for pain and suffering? 
Yes ( ) No ( ) 


8. Is testimony of 17 year old girl that defendant was an adult male, 
admissible, in face of objection that she could not know of her own 
knowledge that he was over 21? Yes ( ») No ( ) 


9. Will woman be recognized as testator’s widow, where she makes 
the claim 61 years after testator deserted her, and 51 years after testator 
entered into ceremonial marriage with another, and 49 years after she 
herself remarried? » on ee No ( ) 


10. Does devise in will to testator’s wife of all the residue, “to be 
used as she shall see fit, for her maintenance and support”, convey the 
fee of real property? Yes ( ) No ( ) 


(Answers at page 152) 
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Contributory Negligence 


—Rotten with Age _ Norman H. DACHS 


One evening in 1803, Mr. Butterfield left the public tavern, mounted 
his horse and sped off down the street. Mr. Forrester, for the purpose 
of making repairs to his house, which was close by the roadside at one 
end of town, had put up a pole across this side of the road, a free 
passage being left in the same direction by another street. There was 
light enough left to discern the obstruction at a hundred yards distance, 
but Butterfield who was riding violently did not observe it, rode against 
it and fell with his horse thereby injuring himself. These simple facts 
gave Lord Ellenborough the opportunity to say, “One person being in fault 
will not dispense with another’s using ordinary care for himself. Two 
things must concur to support this action; an obstruction in the road by 
the defendant, and no want of ordinary care to avoid it on the part of 
the plaintiff.” (Butterfield v. Forrester 103 Eng. Rep. 926. 1800). 

The case of Butterfield v. Forrester is generally regarded as being the 
earliest case to invoke the doctrine of contributory negligence. In fact, 
it has been said that the entire doctrine of contributory negligence stems 
therefrom. 

Under the doctrine of contributory negligence the fault of the plain- 
tiff operates as a complete bar to his recovery, provided such negligence 
has in any degree contributed as a proximate cause to the damaging act. 
If the plaintiff can be said to be at fault to any appreciable extent, he is 
precluded from recovery, and contributory negligence forms a complete 
defense to an action to recover damages for injuries inflicted. The law 
makes no attempt to measure the degree of plaintiff’s contribution as it 
is not essential that his negligence should be the sole proximate cause of 
the injury, nor that it should have contributed “substantially,” “materi- 
ally”, or even “essentially”, to the injury complained of. The plaintiff 
who has thus contributed, no matter how slightly, to his own injury, may 
not recover for such injuries, regardless how negligent the other party 
may have been. 

An additional, and perhaps more startling feature of the rule in New 
York is that, except in wrongful death actions, contributory negligence 
is not treated as an affirmative defense to be pleaded and proved by the 
defendant, but the plaintiff comes into court burdened with the duty to 
plead and to prove freedom from contributory negligence. 

Because of these and other similar irrationalities it is small wonder 
that the principle of contributory negligence has been attacked as “The 
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Hardest Doctrine Known To The Common Law,” (39 Ill. L. R. 36). As 
one Court has said: “I feel constrained to say in conclusion that in my 
opinion the operation of the principle of contributory negligence is unjust 
and inequitable. By the law as it unquestionably stands no matter how 
negligently or with what amount of care trains are run, if a person in- 
jured by one of them has failed to exercise care on his part, he cannot 
recover. As it happens, in nearly every instance of collision, if not all, 
that the person on the track is alone injured or killed, the train receiving 
no damage, there is no incentive of personal safety on the train hands 
to use caution; nor a fear of being compelled to make pecuniary com- 
pensation, when they can rely upon being absolved from their admitted 
negligence by some careless act of the plaintiff. The law says that you 
were both at fault, and draws from that premise the conclusion that one 
alone must bear all the damage, provided that one is the plaintiff * * *. 
Various reasons have been given by judges and commentators in justifica- 
tion of this, to my mind, narrow rule that it is required by public policy, 
that the injury was of the plaintiff’s own producing, and that the ‘law has 
no scales’ to determine in such cases whose wrong-doing weighed most 
in the compound that occasioned the mischief. In another branch of 
jurisprudence these reasons have not been found potent, its scales seem 
better adjusted and from the same premises of both plaintiff and de- 
fendant being at fault is drawn the more rational conclusion that the 
damage must be apportioned between them. The law, in cases at least 
where human life is concerned, certainly needs legislative revision.” 
(Louisville & Nash, R. R. v. Yeistra, 21 Fla. 700.) 

On February 19, 1930 a bill was introduced in the New York 
Assembly which was killed in committee. Similar bills have been re- 
introduced in the assembly from year to year. The latest bill was in- 
troduced in the Assembly on January 6th, 1960, which, if passed, would 
have provided New York with a doctrine of comparative negligence. 
This bill which was referred to the Judiciary Committee provided: 

& 255-b. Contributory negligence; diminution of damages. In all 
actions to recover damages for injury to persons or property, the 
contributory negligence of the plaintiff, provided it is lesser in de- 
gree than the negligence of the defendant, shall not bar a recovery, 
but the damages recoverable shall be reduced by the trier of the 
facts in proportion to the degree of negligence attributable to the 
plaintiff. In such cases the trier of the facts shall make known the 
total amount of damages found, and the amount by which they were 
reduced. The burden of proving contributory negligence shall be 
on the defendant. 

Assemb. Int. No. 165, Prefiled January 6th, 1960. 
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Under the comparative negligence rule, as advocated here, the 
negligence of both parties is compared, and according to the degree of 
negligence displayed by each the damage is apportioned. In accordance 
therewith, the plaintiff recovers a fraction or percentage of his loss in 
direct relation to the degree of his fault. He may, for example, recover 
four-fifths, two-thirds, one-tenth or less as the case may be. The doctrine 
reaches its most perfect form in situations where both parties have been 
guilty of negligence and both have suffered damage. The aggregate 
amount of both damage items go to establish the size of a pool to which 
each party makes contribution according to the degree of his own negli- 
gence and from which he draws his share of the loss. Thus: Pilaintiff’s 
damage is $100.00 defendant’s damage is $50.00 making a total damage 
of $150.00 20% of the fault is apportioned to the plaintiff and the re- 
maining 80% to the defendant. Plaintiff should suffer 20% of the loss 
or $30.00. He recovers $70.00. Defendant should suffer 80% or $120.00. 
His loss was $50.00. He therefore pays $70.00. Such a system provides 
a much more equitable solution to the problem of adjusting the loss be- 


tween the parties by preventing the burden from falling entirely on one 
or the other. 


Aside from the manifest harshness of the rule of contributory negli- 
gence as compared with that of comparative negligence, the rule of con- 
tributory negligence has been a vital factor in contributing to the con- 
gestion of the tort jury calendar. As Presiding Justice Peck said in his 
Report of the Commission to Expedite the Disposition of Personal In- 
jury Cases in the First Department. (N.Y.L.J. vol. 28, No. 40 p. 30 col. 
6, August 26, 1952.) : 

Experience shows that a judge can try at least twice as many 
non-jury cases as he can jury cases in the same space of time. 

Undoubtedly a principle reason for the refusal of plaintiff’s 
lawyers to waive juries in many personal injury cases is a feeling 
that a jury may be less strict in the application of the rule of con- 
tributory negligence than a judge. In addition to considerations of 
substantive justice which support a rule of comparative negligence 
rather than the present rule of contributory negligence, I feel that 

a rule of comparative negligence in trials without a jury would in- 

duce many more waivers of jury trials and materially contribute to 

reducing calendar congestion and speeding up the trial process. The 
matter therefore, merits prompt and serious consideration. 


Whatever the reason, the reluctance on the part of the New York 
Legislature to adopt so humane a doctrine is regrettable. Not only has 
the harshness of the contributory negligence doctrine been pointed out, 
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but attention has been called to the fact that numerous scholars and even 
some courts, have for decades deplored its existence. It may be said 
that there is always need for law which metes out justice. Where a 
specific legal doctrine is shown to be outmoded (16 Marq. L.R. I) and 
defective and to act unjustly in many cases (2 Cyc. Auto Law 1008) and 
when it appears that the rule has been changed in several allied fields 
(e.g. F.E.L. A and Jones Act) and in several other jurisdictions in fur- 
therance of justice, it is high time to consider whether a change from 
the old and arbitrary rule is desirable in all, rather than in a few fields 
of litigation. When an adequate substitute has been found in the rule of 
comparative negligence, when it appears that the rule has been effective 
in each of the fields in which it has been applied, when it is realized that 
damages awarded under the proposed rule provide a more exact and 
satisfactory remedy, the least that can be said is that a prima facie case 
in favor of the substitute rule has been made out. 

Comparative negligence will not be written into the law of New York 
without a struggle. It will require and should enlist the support of all 
who desire more exact justice in personal injury cases. The step is 
neither new nor revolutionary. Steady encroachments upon the doctrine 
of contributory negligence have weakened its claim to authority and only 
a respect for its age can now be urged for its complete retention. 


NOMINATING COMMITTEE 


Your Nominating Committee will meet shortly to nominate candi- 
dates for six officers, five trustees for three years and three members 
of the Nominating Committee. 


The Committee will welcome your suggestions which will be held 
in confidence. 


A recent amendment to the by-laws provides that no person shall 
be eligible as an elected member of the Board of Trustees after serving 
two consecutive terms of three years each, unless one year shall have 
elapsed from the conclusion of his second term as an elected member. 

RIcHArD J. MALONEY, 
Acting Chairman. 


Attorneys Admitted to Practice at the 1848 Term 
of the United States Supreme Court 


A. LINCOLN Illinois 
[48 U. S. (7 Howard) VI] 
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Panorama of Legal Publications 
—by THEODORE PEARLE, Editor 


ATOMIC ENERGY 


Since the passage in 1954 of the Atomic Energy Act providing for 
the development of peaceful uses of atomic energy, the problem of 
Federal-State control of hazards from radiation has been mounting in 
importance. A timely article entitled “Federal-State Relations In The 
Control of Radiation Hazards” by John S. Graham, Commissioner of 
U. S. Atomic Energy Commission appears in the “Atomic Energy Law 
Journal”, Vol. 2, No. 3, pp. 225-237. Among important criteria proposed 
by the Commission are: the need for uniform radiation protection stand- 
ards ; a sound system of licensing; the necessity of inspection of licensees ; 
legal provision for enforcement action against unlicensed and unsafe use 
of radiation; proper personnel qualifications in connection with the 
handling of the regulatory program; and impartial administration on the 
State level of atomic energy practices to assure the success of the over-all 
regulatory program. 


To assure proper State cooperation, letters have been sent to the 
Governors of the 50 States expressing the interest of the President of the 
United States in the distribution of functions and responsibilities between 
the Federal and State governments. It should become the responsibility 
of the Bar to keep informed of the developments in this field so that the 
many legal problems involved are given proper professional attention. 


* * * 
CAPITAL PUNISHMENT 


Two excellent articles dealing with the “pros” and “cons” of capital 
punishment may be found in “The Catholic Lawyer”, Vol. 6, No. 4 
(Autumn 1960). The first, “Capital Punishment—The Issues And The 
Evidence”, is a comprehensive excerpt from the majority report to the 
Massachusetts legislature of the Special Commission to Investigate the 
Abolition of the Death Penalty in the Commonwealth of Massachusetts, 
pp. 269-278 and page 300. The other, entitled “The Right of the State 
To Inflict Capital Punishment”, is an interesting dissent by the Most 
Reverend Thomas J. Riley, Auxiliary Bishop of Boston who was a 
member of the Special Commission (pp. 279-285). 


Recommending the abolition of capital punishment in that Common- 
wealth in the belief that it does more social harm than good, the majority 
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of the Commission question the deterrent effect of the extreme penalty; 
fail to see an appreciable reduction of murder by its retention; and 
advocate life imprisonment, urging, inter alia, that trials would be shorter, 
convictions swifter; also, murder trials would be less sensational and 
“have a less harmful effect on the unstable if the sentence of death were 
not an issue.” In rebuttal, Bishop Riley maintains that abolition of capital 
punishment would be inopportune at this time. He presents eight funda- 
mental postulates, among them the right of the state “to take away human 
life in circumstances in which this would appear clearly to be in accord 
with God’s own will.” In the opinion of the dissenting member, society 
has not yet reached “the stage of moral development at which it would 
be prudent to remove a safeguard judged to be necessary by so many who 


are charged with the heavy responsibility of protecting human life against 
criminal attack.” 


LAWYERS’ FEES 


It is often said that there still are lawyers picturing themselves as 
“knights in shining armor devoted to their profession with an intensity 
characteristic of a genius”; at the other extreme are said to be those who 
look upon the legal profession merely as a “money-maker.” In between 
these poles are the vast majority of lawyers concerned with a proper 
relation between their day-to-day work and the reasonable fees which 
they hope to receive. To these readers I pass on a very interesting article 
appearing in the New York State Bar Bulletin, December 1960, pp. 360- 
370, under the title, “The Art of Billing Clients” written by Eugene C. 
Gerhart, a member of the New York Bar. 


Among miscellaneous hints for a profitable practice suggested by the 
author are these: fee contracts, retainers, advances and interim billing. 
Facts, figures and formulae are interspersed with so-called production 
factors in arriving at a valid hourly rate per chargeable hour to determine 
a given net desired annual income. Other appropriate facets of the 
problem reveal “the lawyer’s duty to charge profitable fees,” determining 
the amount of the legal fee, taking into account elements of time, work, 
skill, intricacy of the problem, contingent arrangement etc. Incidentally, 
the author appreciates the fact that the arguments against wealth are 
many but I believe some of our readers may agree with his conclusion 
that they (the arguments) “are not very persuasive judged by the respect 
it receives and the good it accomplishes.” 
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3 FINE INSURANCE PLANS 
NOW AVAILABLE 


ACCIDENT & HEALTH Insurance 


Underwritten by 
U. S. LIFE INSURANCE CO. IN THE CITY OF NEW YORK 


MAJOR MEDICAL Insurance 


Underwritten by 
U. S. LIFE INSURANCE CO. IN THE CITY OF NEW YORK 


TERM LIFE Insurance 


Underwritten by 
MUTUAL OF NEW YORK 


A Broad Balanced Program at a 
Low Cost — Made Possible by the Economies 
of Mass Selling and Administration 


a 
All Active Insurable Members Under Age 60 
May Apply for Consideration 
& 
Contact Our Administrators Today for Details 


TER BUSH & POWELL, Inc. 


342 Madison Avenue, New York 17, N. Y. 
MU 2-7895 
Schenectady 
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OPINIONS OF COMMITTEE ON PROFESSIONAL ETHICS 
—CHARLES WILSON, Chairman 


QUERY 


I pose here three questions relating to the activities of insurance 
company counsel. 


1. Casualty insurance companies receive many claims during each 
year. Some of these claims are unquestionably meritorious, and are 
known to be so by the company or by their attorneys. Is it proper for 
an attorney to defend such a case, knowing that there is no meritorious 
defense, and that his action in defending the case is merely to afford 
the company a delay which it can use as a bargaining weapon? 


2. Conceding that Penal Law § 280, par. 1(d) does not apply to 
lawyers defending cases for insurance companies, where the company 
is liable under the terms of a valid policy, so that the company is in 
reality defending its own interest, may an attorney for an insurance 
company, retained and paid by the company, defend a case where the 
company, by a reservation of rights, has asserted that the particular 
facts in issue are not covered by the insurance policy? 


3. Conceding that Penal Law § 280, par. 1(d) does not apply to 
lawyers defending cases for insurance companies, where the company 
is liable under the terms of a valid policy, may an attorney for an 
insurance company, retained and paid by the company, defend a case 
where the insurance company has not issued an insurance policy, has 
no real interest in the litigation, but rather has contracted with third 


parties that the insurance company would furnish them investigative 
and legal services? 


OPINION 


As to the first question: Canon 30 of the Canons of Professional 
Ethics states: 

“A lawyer must decline to conduct a civil cause or to make a defense 
when convinced ‘that it is intended merely to harass or to injure 
the opposite party or to work oppression or wrong. But otherwise 
it is his right, and having accepted retainer, it becomes his duty 
to insist upon the judgment of the Court as to the legal merits 
of his client’s claim. His appearance in Court should be deemed 
equivalent to an assertion on his honor that in his opinion his client’s 
case is one proper for judicial determination.” 
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FIRST 


in Services on Long Island 


Individual Accounts 
Individual in Trust 
Joint Accounts 
Joint Accounts in Trust 
Living or Inter Vivos Trust 


Corporate Pension Trust and 
Profit Sharing Accounts 


Trustee Escrow Accounts 
Reserve Accounts for Partnerships 
Nonprofit Organization Accounts 


Reserve Funds for Savings and 
Loan Associations 


Fiduciary Accounts 


Custodian Accounts under 
Article 8A of the 
Personal Property Law 


Legal Custodian Accounts 


Guardian Accounts Certified by 
Social Security Administrator 


He BROOKLYN 
SAVINGS BANK 


Main Office: Pierrepont and Clinton Streets 
Bay Ridge Office: Bay Ridge Parkway and 13th Avenue 
Kings Highway Office: Kings Highway and McDonald Avenue 


& 
Member Federal Deposit Insurance Corporation 
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Therefore, it would be unethical for an attorney to interpose a 
defense which, to his knowledge, has no merit whatever and is intended 
solely for the purpose of delay (see Drinker on Legal Ethics, 1953, pp. 
82-84). If, however, it is the genuine opinion of an attorney for a 
defendant that the claim against his client should be questioned or dis- 
puted, whether as to the defendant’s liability or the nature or extent 
of the alleged damages or injuries or the amount claimed therefor, then 


it would be entirely proper for an attorney to defend the claim accord- 
ingly. Canon 15 states in part: 


“In the judicial forum the client is entitled to the benefit of any 
and every remedy and defense that is authorized by the law of the 


land, and he may expect his lawyer to assert every such remedy 
or defense.” 


As to the second and third questions: These questions are based 
upon the concession or assumption of the inquirer as to the application 
and construction of § 280, par. 1(d) of the Penal Law. It is the policy 
of the Committee on Professional Ethics not to render opinions on 
questions of law or the construction of statutes, and for that reason 
the questions cannot be answered in the form presented. It is the 
opinion of the Committee, however, that if it be assumed arguendo 
that in a given case it would be lawful for an insurer to provide counsel 
for an insured with respect to a claim covered by a policy of the insurer, 
the fact that the insurer disputes the coverage would not render it un- 
ethical for the attorney provided by the insurer to appear for the insured 
pending a judicial determination as to the coverage of the policy, provided 
that the attorney so appearing for the insured may not thereafter act 
in conflict with the interests of the assured by representing the insurer 
in any controversy as to the extent of the coverage of the policy (see 
Drinker on Legal Ethics, 1953, pp. 114-115). 


The Committee will not answer the third question since (1) it is 
based upon an assumption by the inquirer as to the construction of § 280, 
par. 1(d) of the Penal Law, and (2) it requires a construction of the 
contract between the insurer and the insured, apart from the fact that 
the terms and conditions of the contract are not specified in the query. 


* * * 


QUERY 


One of our clients is ostensibly a business broker principally en- 
gaged in bringing about mergers and consolidations of various firms 
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and corporations. It is his opinion that solicitation of future mergers 
and consolidation possibilities could best be effected by a direct mail 
campaign to the firms which, based upon their past business experience, 
would be most interested in proposed mergers. 


The client is of the opinion that greater effectiveness could be given 
this campaign if the letter addressed to said firms was on the stationery 
of his legal counsel, to wit: this firm, rather than on his personal cor- 
porate stationery. The question posed by this procedure is whether 
or not this would constitute a solicitation by this law firm for legal 
business and, therefore, be against the Canons of Ethics. 


OPINION 


The opinion of the Committee is that an attorney may not permit 
his stationery to be used by his client, nor may the attorney himself 
use his stationery to canvass business for his client. Morover, the use 
of the attorney’s letterhead for such purpose would constitute advertising 
by the attorney in violation of Canon 27 of the Canons of Professional 
Ethics. 


QUERY 


Lawyer A retained trial attorney B, who settled a case before 
Judge C. The plaintiffs at that time refused to accept the settlement. 
Thereafter, Lawyer A was disbarred. 


The clients have now come forward and agree to accept the same 
settlement heretofore offered them. 


Q. May trial attorney B consummate this settlement? 
Q. May trial attorney B accept a fee in this case? 


Q. May trial attorney B pay attorney A, now disbarred, the fee 
he would have received if the settlement had originally been accepted? 
If not, what may he pay attorney A? 


OPINION 


It is the opinion of the Committee that trial attorney B may not 
act in the matter unless he is retained by the client, without solicitation 
by B, to succeed the disbarred lawyer A. If trial attorney B is properly 
retained by the client and consummates the settlement, he may accept 
a fee, and the disbarred attorney A would be entitled to the reasonable 
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value of his services rendered prior to disbarment,* provided that the 
total amount of fees required to be paid by the client to both A and B 
shall not exceed the amount which the client would have been obligated 
to pay if A had not been disbarred (see opinion of this Committee, 
New York Law Journal, editorial page, June 10, 1960). 


* The reference in the above opinion to the payment of fees to 
the disbarred attorney A is based upon the assumption that he has not 
forfeited his right to compensation in the particular case involved in 
the query (see opinion No. 146 of the Committee on Professional Ethics 
of the Association of the Bar and opinion No. 277 of the Committee 
on Professional Ethics of the New York County Lawyers Association 
on pages 70 and 685, respectively, of the published volume of the opinions 
of the said Committees, 1956). 


The foregoing opinions are those of the Committee 
on Professional Ethics alone, and have not been 
passed upon by the Brooklyn Bar Association. 


EXPERT REPORTING SERVICE 


FOR THE BAR 


ZIMMER REPORTING SERVICE 
Certified Shorthand Reporters 
154 NASSAU STREET NEW YORK 38, N. Y. 
BArclay 7-5952 
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COMMITTEE ON INCREASE OF MEMBERSHIP 


Your committee is undertaking an intensive drive for members. 
As you know there are many members of the bar practicing in Kings 
County not yet associated with us in the work of the bar. 


The Committee’s message to you is contained in President Reisler’s 
page in this issue. 


Won’t you help the committee by sponsoring a member? An ap- 
plication blank is attached for your convenience. 


Louis M. Brass, 
Chairman. 


YOUR MONEY IS 
WORTH MORE @ 
@ at THE DIME 


e Your savings earn the highest bank dividends paid in all New York State. 


e Your dividends are credited from day of deposit, compounded quarterly, on 
every dollar. 


e Your Dime bank book is all you need for a Personal-Savings Loan from 
$100 to the total balance in your account. 


The 
Bltion 
-DIME SAVINGS BANK OF BROOKLYN 


DOWNTOWN Fulton St. & DeKalb Ave. FLATBUSH — Ave. J & Coney Isiand Ave. 
BENSONHURST 86th Street and 19th Ave. CONEY ISLAND Mermaid Ave. & W. 17th St. 
GREEN ACRES Green Acres Shopping Center, Sunrise Highway, Valley Stream P. O., N. Y. 
Member Federal Deposit Insurance Corporation 


HEADQUARTERS FOR SAVERS FOR OVER A CENTURY 
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BROOKLYN BAR ASSOCIATION 
123 Remsen Streeet, Brooklyn 1, New York 


(This form is not a permanent record of membership.) 


APPLICATION FOR MEMBERSHIP 


TO THE COMMITTEE ON ADMISSIONS: 


I hereby apply for membership in the Brooklyn Bar 
Association, and agree to abide by the by-laws thereof. 


Name in full 


ee 


PLEASE PRINT 


OME wiiiies 6c. sens ee Telephone No. ............. 
FOOSE ccc ccccsccdeacecseuweceuveveaeaerey las pes caput hanna 
Adenitted. to practic’® OM. «0.05.0 isass tesesccecees Department.......... 


Supreme Court of the State of New York. 


Date of Birth 


COMBE 5s ens Ki edicdeneetnmeels Degree and Date ......cccessccscecs 


Law Sebold... . 0%. sneeweuais Degree and Date 


Military Service 


eee ee eee eee ee eee eee ee | 


Next of Kin 


ee ee | 
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Law Firm or Single Practitioner 


Other Bar Associations, clubs and societies 


ee | 


ee 


eee eee eee ree eee eee eee ee eeeee 


ee 


es 


Four classes of membership are available. Active at $35.00 per 
year ; Intermediate at $20.00 per year for first ten years of admission to 
bar; Junior at $10.00 per year for first five years of admission to bar; 
and Associate at $20.00 per year for attorneys practicing and living 
outside of Kings County. 


Dues include subscription price of $1.50 per year for the Brooklyn 
Barrister, official publication issued eight times annually. 


The Association sponsors a group plan of accident and sickness 
insurance, and a major medical plan, both underwritten by the United 
States Life Insurance Company, and a group life insurance plan under- 
written by the Mutual Life Insurance Company of New York. 


All facilities, including use of law library, available to members. 


CoMMITTEE ON ADMISSIONS 
Elected—1961 


ee ee a 


eee eee eee eee eee eet eeeeeeeseeeeee 


ee ee 
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New Members 


The Committee on Admissions of which Mr. John H. Schmid is 
Chairman has received the following applications for membership pub- 
lished pursuant to Article II, Section 2, of the By-Laws: 


Active: 


Irving Anolik, 1166 St. Johns Place, Brooklyn 13, N. Y. 
Abraham Friedman, 66 Court Street, Brooklyn 1, N. Y. 


Active IT: 


Miriam Goldman Cedarbaum, 135 Willow Street, Brooklyn 1, N. Y. 
Abraham Alan Klatzke, 412 Sumner Avenue, Brooklyn 16, N. Y. 


Junior: 


Sheldon Cohen, 141 Broadway, New York 7, N. Y. 

Paul Creditor, 26 Court Street, Brooklyn 1, N. Y. 

Robert Cogan Clyne, 957 Kings Highway, Brooklyn 23, N. Y. 

Edward V. Fanning, 32 Court Street, Brooklyn 1, N. Y. 

Harold Fishman, 50 Court Street, Brooklyn 1, N. Y. 

Edward A. Leshaw, 16 Court Street, Brooklyn 1, N. Y. 

Richard James Moran, 9031 Ft. Hamilton Parkway, Brooklyn 9, 
N. Y. 

Joseph Messina, 2027 New York Avenue, Brooklyn 10, N. Y. 

James Martin O’Donnell, 130 Clinton Street, Brooklyn 1, N. Y. 

Stuart Schiffman, 44 Court Street, Brooklyn 1, N. Y. 

Morton Weinberg, 1411 Linden Boulevard, Brooklyn 12, N. Y. 


The Committee on Admissions of which Mr. John H. Schmid is 
Chairman has approved the following applications for membership: 


Active: 


Harry Baron, 26 Court Street, Brooklyn 1, New York 

George J. Cohen, 16 Court Street, Brooklyn 1, N. Y. 
Morton T. Feldman, 217 Havemeyer Street, Brooklyn 11, N. Y. 
Abraham Goodman, 66 Court Street, Brooklyn 1, N. Y. 

Joseph A. Mauro, 44 Court Street, Brooklyn 1, N. Y. 
Archibald Oboler, 44 Court Street, Brooklyn 1, N. Y. 

Abraham Richmond, 100 Clinton Street, Brooklyn 1, N. Y. 
Stanley Schweitzer, 16 Court Street, Brooklyn 1, N. Y. 

Harold W. Tamarin, 44 Court Street, Brooklyn 1, N. Y. 
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Active II: 


Irving P. Dinerman, 26 Court Street, Brooklyn 1, N. Y. 
Edward Leo Fleischer, 132 Nassau Street, New York 38, N. Y. 
Stanley Gartenstein, 16 Court Street, Brooklyn 1, N. Y. 

Noel W. Hauser, 50 Court Street, Brooklyn 1, N. Y. 

Melvin Reisler, 225 Broadway, New York 7, N. Y. 

Zevie Baruch Schizer, 305 Broadway, New York 7, N. Y. 
Lester P. Schwartz, 66 Court Street, Brooklyn 1, N. Y. 


Junior: 


John F. Anderson, 26 Court Street, Brooklyn 1, N. Y. 

Louis J. Bastone, 967 48th Street, Brooklyn 19, N. Y. 

Raoul Lionel Felder, 66 Court Street, Brooklyn 1, N. Y. 

Paul Marvin Fingerhut, 44 Court Street, Brooklyn 1, N. Y. 
Herman M. Goldberg, 71 W. 23rd Street, New York 10, N. Y. 
Robert Barth Gluckman, 265 Madison Avenue, New York 16, N. Y. 
Blossom Heller, 26 Court Street, Brooklyn 1, N. Y. 

Ronald Allen Jacobson, 26 Court Street, Brooklyn 1, N. Y. 
Martin Shea Taft, 16 Court Street, Brooklyn 1, N. Y. 


Answers to Advance Sheet Quiz 


1. NO —207 N.Y.S. 2d 343 6. YES—339 S. W. 2d 26 

2. NO —188 F. Supp. 438 7. NO —106 N. W. 2d 274 

3. YES—165 A. 2d 678 8. YES—340 S. W. 2d 302 

4. YES—165 A. 2d 647 (In dissent) 9. NO —357 P. 2d 434 

5. NO —207 N.Y.S. 2d 178 10. YES—165 A. 2d 739 
ANNOUNCEMENT 


BOSTON UNIVERSITY LAW SCHOOL graduates residing, 
practicing or in business in the New York metropolitan area, are re- 
quested to send their names and addresses to Sidney Sugarman, United 
States District Judge, 2001 United States Court House, Foley Square, 
New York 7, N. Y., or to telephone that information to Judge Sugar- 
man’s chambers, COrtlandt 7-7100, ext. 307. 
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Om the 
Contrary 





“Facts is contrary Z mules.” 
—JAMES RUSSELL LOWELL 











If by “contrary” the author meant “stubborn”, 
common attribute of mules, it is true that you 
can’t change, force or budge actual proven facts 
—including basic facts that show up in a title 
examination. 





But in title parlance “contrary” implies a 
condition or situation at variance with supposed 
facts. We never hold a title uninsurable until we 
have determined and weighed all the facts and 
the pertinent law. 









If you have a title problem an effective first 
step towards its solution is a speedy, but all- 
inclusive fact-sifting job by TG specialists. 













THE TITLE GUARANTEE 
COMPANY 


CHARTERED IN NEW YORK STATE IN 1083 
BROOKLYN OFFICE: 186 Remsen Street + WOrth 4-1000 
Title Insurance throughout the states of New York, New Jersey, Connecticut, 


Massachusetts, Maine, New Hampshire, Vermont, Georgia 





planning a modem 
M industrial 


To assemble the site for this industrial beehive was 
th h no doubt a vast problem in its day, what with 
en ave relocation plans for livestock and so on. In these 

more complex times, attorneys in growing number 

ae | @ | ivi | find that the helpful cooperation they receive on 
their title problems from the Home Title people 


‘ g y ki oa often frees their time for other matters of con- 


sequence. 


o 
insure The company provides a complete service, 


insuring titles in 26 states including New York, 


. | New Jersey and Connecticut, as well as Puerto Rico 
D | a > — and also has facilities to furnish title insurance 


in the other parts of the United States and Canada. 


HOME TITLE ccaneerr comrarx 


51 WILLOUGHBY STREET, BROOKLYN 1, N. Y. — Telephone: TRiangle 5-4800 








